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After Rapanos, EPA and the Corps began to 
use the significant nexus test as the standard 
but requiring a permit from every property 
owner whose proposed construction activity 
had either a chemical, physical, or biological 
connection, however attenuated, to a 
traditional navigable water – such as the 
agricultural field of our client.  

The Sackett Decision 

The Sacketts, who live in Idaho, filled part of 
a small lot as part of building a house. The 
lot was “adjacent to” – near but separated by 
a road – an unnamed tributary that fed into a 
non-navigable creek, that fed into Priest 
Lake, a lake wholly located within Idaho but 
considered to be navigable. The Corps 
served the Sacketts with a notice of violation. 
The Sacketts sued the Corps for an illegal 
assertion of jurisdiction, and ultimately, they 
appealed to the U.S. Supreme Court. In its 
new decision, the Court threw the significant 
nexus test into the dust bin, reasoning that its 
limits were impossible to determine, and 
covered a “staggering” amount of dry or only 
intermittently wet land. In place of significant 
nexus, the Court held that construction 
proposed in water bodies that are not a 
traditional navigable water, and wetlands 
and other bodies of water that don’t have the 
physical connection to a navigable water as 
described in Sackett, no longer need a 
federal Clean Water Act permit.  

Pointers, Caveats, Takeaways 

1. Under Sackett, a traditional navigable
water has at least three characteristics:
interstate, navigable, and used in commerce
(or capable of being used, with reasonable
improvements to the waterbody). In addition,
a regulated water of the U.S. is now limited
to a traditional navigable water, and any
waterbody or wetland that is permanent and
has a continuous surface water connection,
such that the waterbody or wetland are
indistinguishable from the navigable water.

2. An astounding feature of the Sackett
decision is that all nine Justices voted to
overturn the significant nexus test and adopt
the narrower definition.

3. The decision was written by Justice Alito
and is another example of the Court
curtailing federal government authority and
returning regulation to the states.

4. There will still be debates on jurisdiction,
including the meanings of permanent,
continuous, navigable, and adjacent.
Another interesting question will be whether
droughts or floods stemming from climate
change can alter whether a water body or
land is covered by the Act.

5. The Sackett decision should be read with
these cautions:

⦁ 


